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SOCIAL LEGISLATION AND THE COURTS 

DURING the past few years there has been a decided 
change in the popular attitude toward the courts. The 
judicial functions, which until recently were regarded 
with a reverence approaching awe, are being subjected to sharp 
analysis and criticism; and the movement for the recall of 
judges is now in full tide. There are some who attribute this 
changed attitude to demagogic politicians and to the innate 
perversity of human nature, as manifested in a part at least of 
our population. 

Widespread movements of this character, however, cannot be 
so easily explained ; no great popular agitation springs up out 
of the thin air. There are obvious facts which do much to ex- 
plain the changed popular feeling toward the courts. It is 
coming to be generally understood that the state courts are not 
performing their functions with a high degree of efficiency. 
Our attention in the past has been so constantly directed toward 
executive and legislative inefficiency in the states that we have 
only just come to realize that the courts also have been in- 
efficient. Judges seek to shift to the lawyers practicing before 
them the blame for this condition of affairs, but it is plain that 
both bench and bar are responsible. And for a large part of 
the technicality in our civil and criminal procedure the courts 
are directly and primarily responsible. Judges bemoan the 
fact that they occupy the position of mere umpires in the 
legal battles that are fought out before them, but their position 
is due largely to their failure to assert the authority which they 
possess. Furthermore, the conduct of business by receivers 
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acting under direct control of the courts has not been above 
reproach, and here the judges have full authority. 

But the most important factor in producing popular discon- 
tent with the courts is the judicial attitude upon social and in- 
dustrial questions. As President Hadley has well pointed out,' 
our constitutional guaranties have largely been developed and 
applied by the courts for the protection of property rights. 
Under the social and industrial conditions that prevailed before 
the Civil War this development was, at least to some extent, 
justifiable, for property was then practically within the reach of 
all and its protection was clearly a matter of general interest. 
As the courts say, there is no property apart from ownership 
or interest in property by individuals, and the protection of 
property rights is a protection not of property as such but of 
individual rights to property. Where the acquisition of prop- 
erty is measurably within the reach of all there can be no con- 
flict between property rights and individual rights. 

But since the Civil War there has been developing in this 
country a larger and larger class to whom the acquisition of 
even a small amount of property is less and less possible. 
And at the same time there have appeared large accumulations 
of property in the hands of a small number of persons. Thus 
has arisen a conflict between property rights and individual 
rights. More accurately, perhaps, the conflict may be de- 
scribed as one between the claims of those owning or control- 
ling large masses of property and the claims of those having 
little or no property. The claims of those having large ac- 
cumulations of property are based upon the plea of the sacred- 
ness of property ; and this plea finds recognition in our earlier 
constitutional principles. The claims of those having little or 
no property are based on the plea that the individual, even 
though without property, is of more moment than property ; 
and this plea is supported by the humanitarian philosophy of 
the present day. These positions in the long run should not 
prove irreconcilable, but certain it is that the interests of 
owners of large property as such must give way to the broader 

1 "Constitutional Position of Property in America," The Independent, April 16, 1908. 
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interests of society. The individual, whether with or without 
property, is the object of the new social and industrial legislation. 

Our legal philosophy and our whole system of constitutional 
guaranties were developed to fit conditions when property was 
the most general interest of the community, and the highly 
individualistic philosophy of our law was one not unadapted to 
the conditions of this country in the early days. For at least a 
generation, however, we have been living in a state of social 
and industrial development to which the earlier individualistic 
philosophy does not fit itself, and the adjustment of legal 
principles and legal philosophy to these new conditions is a slow 
one. Our industrial and social organization has passed from a 
highly individualistic into a highly organized and centralized 
stage. Toward this development of industry our courts have 
on the whole taken a liberal attitude, because the policy of 
" hands off " constituted merely an application of the prevailing 
legal philosophy. But our present social and industrial organ- 
ization has made necessary new legislation to protect individual 
rights which under earlier conditions did not need legal protec- 
tion. And toward such legislation our courts have not been 
friendly, for legislation of this character does not harmonize 
with the individualistic philosophy which they still profess. 
Legal principles cannot change rapidly, and the strong conserv- 
atism of bench and bar makes a change slower than it should be. 

Under the constitutional system as developed in this country 
the political philosophy of the judges is a matter of vital im- 
portance. They are policy-determining officers, because they 
have power to declare null and void, " on principles of consti- 
tutional law which are scarcely more than general moral pre- 
cepts," laws enacted by the legislative authority. It is this 
function of declaring laws unconstitutional, especially as vio- 
lative of broad and undefinable guaranties that " no one shall 
be deprived of life, liberty or property without due process of 
law," which has made the courts in this country essentially law- 
making bodies, determining in the end what legislative policies 
shall or shall not be adopted. The judicial control which at 
times defeats the purpose of legislation is not always exercised 
by declaring laws invalid, but often also by a narrow and illib- 
eral interpretation and application of laws admittedly valid. 
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The exercise of policy-determining functions by the courts 
causes no difficulty so long as judicial action is in accord with 
sober popular sentiment on social and industrial questions. 
But the power of the courts in recent years to declare laws in- 
valid as depriving persons of "due process of law" has been 
exercised in direct opposition to growing popular sentiment 
and to present social and industrial conditions ; and the " due 
process of law " clause, meaning what the judges in any par- 
ticular case may decide that it means, is, as now interpreted, 
simply a means of vesting judges with power to declare uncon- 
stitutional any laws of which they disapprove. There are 
under this clause no fixed or definite standards for determining 
what laws are constitutional and what are unconstitutional. 
Judges are thus exercising political functions, without corre- 
sponding political responsibility ; and inasmuch as such functions 
are being exercised in a manner opposed to public sentiment, 
popular criticism of the courts is a necessary consequence. 

The fourteenth amendment placed in the federal Constitution 
in 1868 a provision that " no state shall deprive any person of 
life, liberty or property without due process of law nor deny to 
any person within its jurisdiction the equal protection of the 
laws." The fifth amendment had placed in the federal Consti- 
tution in 1 790 a " due process of law " limitation upon the fed- 
eral government; and most of the states had put similar 
provisions into their constitutions before 1868. These pro- 
visions, however, were little used before 1850. But when, be- 
cause of the growing complexity of social and industrial organ- 
ization in this country, the legislatures began to enact laws 
restraining uses of property which had previously been re- 
garded as not improper, the courts interfered. Many of the 
decisions annulling new social and industrial legislation pro- 
ceeded upon the theory that the fourteenth amendment had 
enacted Herbert Spencer's Social Statics, and took a position 
which made it impossible to adopt new remedies to meet new 
evils. The conflict between legal doctrine and social progress 
thus came, in the main, as it still comes, from the consci- 
entious application to new conditions of a social and legal 
philosophy which does not conform to present facts ; and the 
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courts cannot be brought to see the necessity of new legislation 
because of the persistence of an antiquated philosophy. 

From what has been said above, however, it should not be 
understood that all courts have been equally illiberal, or that there 
has been no improvement in the judicial attitude toward legis- 
lation. In recent years a number of courts have shown a dis- 
tinct liberalizing tendency. The supreme courts of Wisconsin 
and Kansas have manifested a desire to test legislation by the 
present needs of the community, and there has been a similar 
tendency in Michigan, Illinois and other states. Except for the 
rather unfortunate lapse in the New York bake-shop case, 1 the 
Supreme Court of the United States has in the main taken a 
liberal attitude toward legislation aimed to meet new social and 
industrial needs. Yet there remains the fact that perhaps the 
greater number of our state courts are illiberal and, under our 
present constitutional and judicial organization, are able to block 
needed social and industrial legislation. 

It is in large part against this attitude of the courts that the 
movement for the recall of judges is directed. Of the theoret- 
ical objections to which this plan is open, many may be met by 
a carefully framed recall provision, and the principle of the re- 
call has aroused, on the whole, more heat than it would seem to 
justify. If the recall were adopted as to judges its use would 
probably be infrequent and its influence slight. It is doubtful, 
however, whether the recall will accomplish the end aimed at 
by its advocates ; for this end, it may be suggested, is in re- 
ality not so much the occasional removal of an unsatisfactory 
judge as the bringing of the courts generally to a more liberal 
attitude in passing upon and in applying new social and indus- 
trial legislation. 

The most serious difficulty which we face today is that occa- 
sioned by our dual form of government, in which two series of 
courts are applying the principles of the federal Constitution. 
Both the federal and state constitutions, as we have seen, have 
" due process of law " clauses, framed in almost identical terms, 
and in declaring a law unconstitutional a state court may base 

1 Lochner v. New York, 198 U. S. 45 (1905). 
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its decision on both the state and federal constitutional pro- 
visions or on either. 

The state courts are the final judicial interpreters of their 
state constitutions, and " due process of law " in any state con- 
stitution means what the highest court of that particular state 
interprets it to mean. Under these conditions it is not sur- 
prising to find that " due process " often means one thing in one 
state and another thing in some other state, and that it means 
something still different as interpreted by the Supreme Court of 
the United States. Under state constitutional provisions iden- 
tical with or substantially similar to those in the fourteenth 
amendment, state courts have frequently annulled legislation, 
when similar legislation has been upheld by the Supreme Court 
of the United States. 

If the highest court of a state declares a law unconstitutional 
as in violation of the " due process of law " clause of the state 
constitution only, such a decision may be overcome by a consti- 
tutional amendment inserting the proposed legislation or an 
authorization for the proposed legislation into the state consti- 
tution ; and state judicial decisions may be and are being over- 
come in this way in states where the methods of amending the 
constitution are not so cumbersome as to be unworkable. So 
when, in 1899, an eight-hour day for mines and smelters was 
held to be repugnant to the Colorado constitution, 1 although a 
similar law had been upheld the year before by the United 
States Supreme Court, the people of Colorado immediately in- 
serted in their constitution the legislation which had been an- 
nulled and thus overruled the state supreme court. 

But most decisions of state courts declaring laws unconstitu- 
tional are based upon federal grounds Or upon both state and 
federal grounds. If a state law is declared unconstitutional 
upon both state and federal grounds, the state constitutional ob- 
jection may perhaps be overcome by a state constitutional 
amendment. But how as to the state decision in so far as it is 
based on federal grounds? At present a state decision de- 
claring a state law invalid on federal grounds is final and con- 

1 In re Morgan, 26 Colo. 415. 
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elusive on the question at issue. Under federal law the state 
court is the final interpreter of the federal Constitution within its 
territory, so long as it uses its power to annul rather than to sus- 
tain state legislation. 

This situation is due to a limitation upon appeal to the Su- 
preme Court of the United States which has existed since 
the Judiciary Act of 1 789. Under the provisions of section 237 
of the federal Judicial Code, a final judgment of the highest state 
court, " where is drawn in question the validity of a statute of, 
or an authority exercised under, any state, on the ground of 
their being repugnant to the Constitution, treaties or laws of the 
United States, and the decision is in favor of their validity," may 
be reviewed by the United States Supreme Court ; but where a 
state court decides against the validity of its own state law on 
federal grounds there is now no appeal to the Supreme Court of 
the United States. 

To take a concrete illustration : two years ago the New York 
Court of Appeals, in the case of Ives v. South Buffalo Railway 
Company," declared the New York compulsory workmen's com- 
pensation law invalid as a violation of the " due process of law " 
clauses of both federal and state constitutions. Let us assume 
for the sake of this discussion that the decision is based on 
federal grounds alone. The South Buffalo Railway Company 
contends that the law violates the federal Constitution, and the 
decision of the state court is against the validity of the law, *. e. 
in favor of the railway company. Had the decision been against 
the railway company, i. e. in favor of the validity of the law, 
the company would have had a right of appeal to the United 
States Supreme Court, for a final settlement by that court of 
the question whether the law is a violation of the federal Con- 
stitution. Ives, who seeks compensation under the law, and 
the state, whose policy is involved, are equally interested in ob- 
taining a final decision by the United States Supreme Court ; 
but as to them the decision of the federal constitutional ques- 
tion by the state court is at present final and conclusive, for the 
decision has not been in favor of the state law but against its 

1 201 N. Y. 271. 
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validity. The question as to whether or not a compulsory 
workmen's compensation law is valid under the federal Consti- 
tution, as interpreted by the federal Supreme Court, must wait 
for settlement until some state court declares such a law consti- 
tutional and thus permits an appeal on the question by those 
contesting the validity of the law." Until this is done the state 
court's interpretation of the federal Constitution is conclusive 
as to the state of New York, and a final determination of the 
question may be indefinitely delayed by illiberal state courts. 
And for some time at least the federal Constitution may be in- 
terpreted and applied in one state in one sense, in another in a 
different sense. 

When the Judiciary Act was adopted in 1789 it was assumed 
that state courts would be too liberal in upholding state laws 
attacked as violative of federal rights, and the Judiciary Act was 
framed in view of this assumption. But the conditions are now 
directly reversed: state courts are stricter than the United 
States Supreme Court in their attitude toward legislation, or at 
least toward social and industrial legislation, attacked on federal 
grounds. This is a condition which was naturally to be ex- 
pected when the fourteenth amendment broadened the federal 
guaranties of individual rights against state action, and when 
the United States Supreme Court began to enforce such guar- 
anties somewhat strictly in some cases. If a law, whose con- 
stitutionality is to the slightest extent in doubt, is contested 
before a state court, two alternatives present themselves : the 
state court may hold the law valid and thus permit an appeal 
to the United States Supreme Court on federal grounds, with 
the risk that its decision may be reversed ; or it may hold the 
law invalid, thus settling the matter without affording any 
opportunity for a reversal. Judges are human, and no court 
likes to have its opinions overruled ; and in cases of doubt state 
courts are inclined to decide against a law and thus to avoid a 
possible appeal and reversal. The terms of the existing Judicial 

1 The value of this illustration is not weakened by the fact that soon after the New 
York decision a compulsory compensation law was upheld by the supreme court of 
the state of Washington. State ex re/. Davis-Smith Company v. Clausen, 117 
Pacific Rep. 1101. 
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Code therefore tend to raise an unavowed presumption against 
the validity of a state law attacked before a state court as viola- 
tive of federal constitutional rights, unless the constitutionality 
of such law is fairly clear. The overruling by the United 
States Supreme Court of the liberal decision of the New York 
Court of Appeals in the bake-shop case has done as much as 
any other one thing to produce this attitude on the part of the 
state courts. 

It thus appears that the terms of the present federal Judicial 
Code may cause a delay of many years in obtaining a decision 
by the United States Supreme Court as to whether certain 
classes of legislation are constitutional, and that they practically 
raise a presumption in state courts against the validity of state 
laws attacked as violating federal constitutional rights. More- 
over, as the case of Ives v. South Buffalo Railway Company, 
cited by way of illustration, perhaps sufficiently shows, one 
party to such a case now has a right of appeal if the decision 
goes against him, while the other party under such circum- 
stances has no appeal to the United States Supreme Court. 
These facts would seem to point to the desirability of so 
amending section 237 of the federal Judicial Code as to permit 
either party an equal right of appeal from state decisions 
declaring state laws invalid on federal grounds ; and a measure 
for this purpose is now pending before Congress. 1 

In the first announcement of his plan for the " recall of 
judicial decisions," * Mr. Roosevelt apparently recognized the 
situation that has been outlined above. In addition to the 
plan of overcoming by popular vote state decisions based on 
state constitutional grounds, he proposed that a popular vote 
in the states should be provided to overcome state decisions 
where such decisions hold invalid on federal grounds legislation 
of a class not yet passed upon by the Supreme Court of the 
United States. In making this suggestion he overlooked the 
fact that, under the Constitution of the United States, judges in 
the several states are bound by its provisions, " anything in the 

1 A rather full discussion of this proposed legislation may be found in the Illinois 
Law Review, December, 191 1. 

2 The Outlook, January 6, 1912. 
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constitution or laws of any state to the contrary notwithstand- 
ing," and that decisions of state judges on federal constitutional 
questions may not be controlled by the states themselves. It 
was in view of this fact, probably, that Mr. Roosevelt later lim- 
ited his proposal to state constitutional questions. The purpose 
aimed at in his original proposal may, however, be accomplished, 
and accomplished more fully, by the proposed amendment of 
section 237 of the federal Judicial Code, so that all doubtful 
decisions of state courts holding state laws invalid on federal 
grounds may be brought promptly to the United States 
Supreme Court for final settlement. 

Moreover, without such a change in federal legislation, Mr. 
Roosevelt's plan for the " recall of judicial decisions" based on 
state grounds could be of little value. It may be well to repeat 
that there are provisions in both state and federal constitutions 
forbidding a state " to deprive any person of life, liberty or 
property without due process of law." A state court may de- 
clare a state law invalid as violating ( 1 ) the state provision only, 
(2) the federal provision only, or (3) both state and federal 
provisions. Mr. Roosevelt's later plan would apply only to the 
first of these classes ; but there are few decisions falling within 
this class, and they would be fewer still were the " recall of 
judicial decisions" adopted as a principle within the states. 
And if a state decision falls within either the second or the 
third class, no action that the state can take will control the 
state court's attitude on the federal constitutional question; 
and since the federal law does not at present permit an appeal 
upon this question to the United States Supreme Court, the 
state court's view of the federal Constitution is, for the time 
being, binding within the state. Indeed, even though a con- 
trary view is taken by the United States Supreme Court in a 
similar case coming from another state, there is no way under 
the existing law by which that view may be made to control the 
courts of the state that has taken a narrower attitude regarding 
the federal Constitution, although a state court will ordinarily 
recognize the superior force of a decision of the United States 
Supreme Court upon a federal constitutional question. Dean 
William Draper Lewis suggests that the state statute involved 
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may first be tested in a case brought in the federal courts, 
under the provision of the Constitution with respect to federal 
jurisdiction in suits " between citizens of different states " ' ; 
but in most of the cases that here concern us the facts do not 
warrant the bringing of suit in an inferior federal court with a 
consequent appeal to the Supreme Court of the United States. 

Suppose Mr. Roosevelt's " recall of judicial decisions " to be 
in operation in a state. A state court holds a statute invalid as 
violating " due process of law " in state and federal constitu- 
tions. So far as it is based on the state constitution, the decision 
may be recalled ; but so far as it is based on the federal Con- 
stitution, it cannot be recalled by state action, and is binding 
upon the state, without the possibility of an appeal to the United 
States Supreme Court, unless the federal Judicial Code be 
amended. Nothing in fact can be accomplished by the recall, 
except perhaps to shift somewhat the basis of state decisions, 
at least with respect to questions upon which the federal Su- 
preme Court has not already passed. 

No one of the supporters of the " recall of judicial decisions " 
seems at first to have realized the necessary dependence of 
the plan upon such an amendment of the federal Judicial Code 
as has been discussed above. Finally, indeed, and with some 
difficulty, the principle was embodied in the Progressive plat- 
form that " every decision of the highest appellate court of a 
state declaring an act of the legislature unconstitutional on the 
ground of its violation of the federal Constitution shall be sub- 
ject to the same review by the Supreme Court of the United 
States as is now accorded to decisions sustaining such legisla- 
tion." Yet when a measure for the accomplishment of this 
purpose was pending in the recent session of Congress, prac- 
tically no support was received from those members of Congress 
who now style themselves Progressives." It was reserved for 
Senator Root to aid in carrying through the Senate a measure 
which would have accomplished at least a part of the purpose 

1 Annals of the American Academy of Political and Social Science, September, 
1912, p. 324. 

2 An exception should be made, however, in favor of Senator Clapp of Minnesota. 
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sought to be accomplished. 1 But such legislation is somewhat 
prosaic, and only the spectacular is of value in an active cam- 
paign.* 

Let us consider briefly some of the other aspects of Mr. 
Roosevelt's proposed " recall of judicial decisions." He says, 
and says properly, that " at all times, as regards state constitu- 
tional questions, the people of each state should have the right 
to determine for themselves, after due deliberation, what the 
definite position of their governmental representatives is to be 
on any given constitutional question." An overruling of state 
courts on state constitutional questions by popular action has 
not been unusual in recent years. Thus, as has already been 
noted, the people of Colorado in 1902 inserted in their consti- 
tution a provision fixing an eight-hour day in mines and smel- 
ters, thereby overruling a decision of the supreme court of that 
state declaring a law for the same purpose to be a violation of 
the state constitution. And so the people of New York expect 
to overcome the New York Court of Appeals decision, in so far 
as it declares compulsory workmen's compensation to be a vio- 
lation of the state constitution. Mr. Roosevelt's suggestion 
upon this point may therefore be said to be equivalent to a pro- 
posal for a somewhat different method of popular action upon 
state constitutional questions. 

Mr. Roosevelt's plan was at first thought to present an easier 
method of passing upon constitutional issues raised by judicial 
decisions ; but as limited by Mr. Roosevelt himself, and by Mr. 
Ransom, whose book' has Mr. Roosevelt's approval^ it will be 
more difficult, in a majority of the states, to recall a judicial de- 
cision than to amend the constitution. In States like Illinois 
and Pennsylvania there is need for a simpler method of amend- 
ing constitutions, but the proposed " recall of judicial decisions " 
is too narrow in its operation to meet this need ; and in the 
states which now have simple amending methods the Roosevelt 

1 Senate Bill 3749, as it passed the Senate. 

2 William L. Ransom, Majority Rule and the Judiciary (New York, Charles 
Scribner's Sons, 1912), pp, 13, 149, 154. 

3 Ibid. Introduction. 
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plan will not make it easier for the people to pass upon state 
constitutional questions. 

What, then, are the advantages of this plan? It is urged 
that the recall of decisions, while it would not be easier in most 
of the states than the present method of amending the state 
constitution, would be more adaptable. If, for example, a 
workmen's compensation law is held unconstitutional, it is said 
that what the people want to do is to vote whether that par- 
ticular law shall be brought back into force, not to vote on a 
constitutional amendment authorizing the legislature to enact 
compensation laws in general and thus permitting the passage 
of a law of a different character from the one held unconstitu- 
tional. The people, it is said, want the law which has just been 
declared unconstitutional, and by the recall of the decision the 
constitutional bars are to be let down just far enough to permit 
that particular law to get over. 

Yet this very definiteness of the issue presented to the people, 
while it may be of advantage in some cases, and while it may 
sometimes present a simpler question to the people, is perhaps 
the most serious defect of Mr. Roosevelt's proposal. Social 
and industrial legislation is now in a state of experiment and 
change. Let us suppose that a workmen's compensation law is 
passed by a state legislature, and then held unconstitutional by 
the highest state court. This decision is recalled ; that is, the 
particular law in question is no longer to be open to state con- 
stitutional objections. This law comes into force and some of 
its provisions work badly. In order to remove these undesir- 
able features, the next legislature amends the measure in some 
important respects. Now the popular vote on the original 
measure has said that that measure of workmen's compensa- 
tion, and that measure only, shall be relieved from state con- 
stitutional provisions as interpreted by the state court; and the 
court, if it accepts this popular interpretation of the constitu- 
tion, will now almost surely hold the amended compensation 
law unconstitutional. And we are again back at the point from 
which we started. The plan is less adaptable and more 
cumbersome than the present methods of amending constitu- 
tions in most of the states. 
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Again, it is urged that the " recall of judicial decisions " has 
merits in that it involves less interference with broad constitu- 
tional guaranties than does the older process of constitutional 
amendment. Take, for example, an illustration used by both 
Dean Lewis and Mr. Ransom : 

Or, again, take some recent history in Colorado. In 1899 the 
supreme court of that state declared unconstitutional an act which 
prohibited the employment of persons in underground mines for longer 
than eight hours per day, except in case of emergency where life or 
property was in imminent danger. This decision was rendered in spite 
of the fact that the Supreme Court of the United States had, during the 
previous year, held that a statute of Utah, identical in terms except as 
to the penalty prescribed, was a valid police regulation. As a result 
of this decision, the people of Colorado in 190 1 approved the following 
amendment: "The general assembly shall provide by law, and shall 
prescribe suitable penalties for the violation thereof, for a period of 
employment not to exceed eight (8) hours within any twenty-four (24) 
hours (except in case of emergency where life or property is in immi- 
nent danger) for persons employed in underground mines or other 
underground workings, blast furnaces, smelters, and any other reduc- 
tion works or other branch of industry or labor that the general assembly 
may consider dangerous to health, life or limb." Hence, exactly as 
in the other illustration given of workmen's compensation acts, any 
act regulating the hours of labor in the employments mentioned which 
the legislature chooses to pass, no matter how arbitrary the regulation, 
must be upheld by the courts acting in obedience to the amendment. 
It would be entirely possible for the general assembly to prescribe, six 
hours, or four hours, or any period less than eight hours as the period 
of employment. 1 

To take this position is simply to misunderstand, or entirely 
to ignore, the existence of two series of constitutional limitations 
resting upon state legislatures. What the Colorado legislature 
did was to say that certain laws regarding hours of labor should 
not be subject to state constitutional limitations. Whether or 
not such legislation violates the " due process of law " clause of 
the federal Constitution is still a question which may be pre- 
sented to either state or federal courts. To say that the indi- 

1 Lewis, loc. cit., pp. 318, 319. Cf. Ransom, op. cit., p. 143. 
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vidual has been deprived of any essential constitutional guar- 
anties by this amendment is equivalent to a statement that the 
Supreme Court of the United States cannot be relied upon to 
protect private rights in appropriate cases. 

The fact that individual rights are adequately protected by 
the federal Constitution suggests a different line of thought 
from that heretofore pursued, and a different proposal from 
that heretofore discussed. Since the fourteenth amendment, 
adopted in 1868, provides that "no state shall deprive any 
person of life, liberty or property without due process of 
law," it would seem that state " due process " clauses are mere 
surplusage, performing no useful function in the protection of 
substantial rights ; and such is in fact the case. Yet in state 
decisions the state " due process " clauses still occupy a position 
equally important with that of the fourteenth amendment. As 
the highest state courts are the final judicial interpreters of their 
state constitutions, it not infrequently happens that the state 
" due process" clause is interpreted differently from that of the 
federal Constitution, and that legislation not repugnant to " due 
process " under the federal Constitution, as interpreted by the 
federal Supreme Court, is held invalid as a violation of an iden- 
tical provision of a state constitution. So in Ives v. South Buf- 
falo Railway Company the New York Court of Appeals said 
that a compulsory workmen's compensation law was a violation 
of the state " due process " clause, even though it might be held 
not to violate an identical provision of the federal Consti- 
tution.' 

Little can be said in defense of such an attitude, for in such a 
case a law cannot be said to be so clearly unconstitutional as to 
warrant judicial annulment. If the federal guaranty be a suffi- 
cient one to protect all substantial rights, why retain the state 
" due process" clauses? They simply delay needed reforms, in- 
asmuch as they enable an ultra-conservative state court to retard 
a uniform settlement of questions of public policy, in so far as 
such settlement is dependent upon constitutional construction. 
It would seem better to remove from our state constitutions all 

1 201 N. Y. 271, pp. 298, 317, 319. 
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these broad general guaranties, where the interests involved are 
sufficiently guarded by the federal Constitution, rather than to 
resort to the cumbersome processes of state constitutional 
amendment (or of recalling judicial decisions) in order to over- 
come, in each individual case, state decisions based upon such 
superfluous state provisions. 

Mr. Roosevelt's aim may be accomplished more fully and less 
cumbrously by two measures : 

Take from the state constitutions the broad guaranties of 
" due process of laws " and " equal protection of the laws," 
leaving all cases involving such guaranties to be settled under 
the fourteenth amendment to the federal Constitution. 

If these clauses are removed from state constitutions, con- 
tests over the validity of new social and industrial legislation 
must then be based almost entirely, if not entirely, upon the 
provisions of the fourteenth amendment to the federal Consti- 
tution. An amendment to the federal Judicial Code in the 
sense suggested in this article would permit all such cases to be 
brought promptly from state courts to the United States 
Supreme Court for final settlement. 1 

It may be urged that these suggestions simply involve a 
greater concentration of control over legislation in the hands 
of the United States Supreme Court and do not better the 
situation. In fact, however, they involve no increase in the 
power of the federal government. All that is proposed is to 
remove one of the two present checks upon state legislation, 
leaving to the United States Supreme Court a control which it 
already possesses in last resort. And the situation would be 
improved ; for, as has already been noted, the United States 
Supreme Court has on the whole been more liberal than the 
state courts in dealing with new social and industrial legislation. 
A higher ability and a broader outlook may be expected from 
members of the United States Supreme Court than from the 
judges of many of our state courts ; and because the decisions 
of the highest federal court attract wider attention, they are on 

1 These suggestions were first made in my volume on The Revision and Amend- 
ment of State Constitutions (1910), and were repeated in more definite form in the 
Michigan Law Review, December, 191 1. 
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the whole made under a greater sense of responsibility. In 
addition, this court, by virtue of its unique position at the head 
of our judicial organization, is more exposed to criticism, and 
the influence of well directed and fair-minded criticism is apt to 
be greater than in the case of the state courts. 

The writer of this paper is in hearty sympathy with the pur- 
pose of Mr. Roosevelt's proposal. But there is nothing essen- 
tially new in the proposed " recall of judicial decisions " except 
its name. Dean Lewis has said that it " involves no new 
principle, only a new method." It is to be questioned whether 
the new method promises to be of great value. 

In solving the problems which arise from the unduly con- 
servative attitude of state courts on constitutional questions, the 
following steps may be necessary or desirable : 

(1) Amend section 237 of the federal Judicial Code so as to 
permit a wider appeal from state courts to the United States 
Supreme Court in cases involving federal constitutional questions. 

(2) Introduce an easier method of amending state constitu- 
tions, in those states whose constitutions are now difficult to 
amend. 

(3) Remove " due process of law," " equal protection of the 
laws," and other clauses of a similar character from state con- 
stitutions, where these clauses merely duplicate limitations upon 
state action contained in the federal Constitution. 

(4) Require that no statute be declared unconstitutional un- 
less the decision of the court is concurred in by more than a 
bare majority of the judges. 

As a measure of practical reform, the " recall of judicial 
decisions " is of little value, inasmuch as in most states today 
the same purpose can be accomplished better by the ordinary 
method of constitutional amendment. But for purposes of 
agitation the " recall of judicial decisions " has proven of inesti- 
mable value. This proposal and that for the " recall of judges " 
have awakened the people to a realization of the position of the 
courts in our constitutional system and have made it clear that 
some alteration of present conditions is desirable. 

W. F. DODD. 

University of Illinois. 



